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During the period covered by this report, the Inter-American Court on Human
Rights (hereinafter 'Inter-American Court' or 'Court') issued several decisions on
the merits, which include: Plan de Sdnchez Massacre vs Guatemala, Molina Theissen vs
Guatemala, Herrera Ulloa vs Costa Rica, 19 Merchants vs Colombia, Gomez-Paquiyauri
Brothersvs Peru, Ricardo Canese vs Paraguay, Children's Rehabilitationvs Paraguay, and
Tibi vs Ecuador.In addition, the Court issued decisions on jurisdiction in the Baena,
Ricardovs PanamaCase, on reparations in the Molina Theissen vs GuatemalaCase and
rejected consideration of the Alfonso Martin del CampoDodd vs Mexico Case for lack of
jurisdiction.
Also, the Court is currently reviewing requests for Advisory Opinion 19 and 20,
submitted by Venezuela and the Inter-American Commission on Human Rights
(hereinafter 'Inter-American Commission' or 'Commission'), respectively.
The present report will analyse the most important legal issues raised by two
decisions issued in 2003, Myrna Mack Chang vs Guatemala and Baena, Ricardo vs
Panama because of their relevance. In addition, the report includes two additional
cases decided recently, namely: 19 Merchantsvs Colombia and Alfonso Martin del Campo
Dodd vs Mexico. The 19 Merchants Case is the first case decided by the Inter-American
Court in which the link between 'paramilitary' groups operating in Colombia and
the security forces of that country is established. The second case, Martin del Campo
Dodd, was the first case submitted by the Commission against Mexico and the first
one in which the Court rejected consideration of the merits for lack ofjurisdiction
after the infamous Cayaravs Peru Case.'
In future submissions we will consider the issues raised by the other cases
decided by the Court in 2004, if necessary.
The full text of the reported decisions can be found in the website of the InterAmerican Court at www.corteidh.or.cr.
Myrna Mack Chang vs Guatemala,judgement of 25 November 2003
The Inter-American Commission submitted this case against Guatemala on 19June
2001. The Commission and the petitioners alleged violations of Articles 4 (right to
life), 8 (right to a fair trial), 25 (judicial protection) all in combination with
Article 1(1) (obligation to respect rights) of the American Convention on Human
Rights (hereinafter 'American Convention' or 'Convention').
Myma Mack Chang, a Guatemalan national and social psychologist, studied
internally displaced persons and the situation of the Comunidades de Poblaci6n en
Resistencia in Guatemala during the armed conflict. She was also a founding member
of the Asociaci6n para el Avance de las Ciencias Sociales, an organisation created to
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conduct research on the causes and consequences of the displacement of rural
indigenous communities as well as the government policies toward the displaced
population. As a result of her research, Myrna Mack came to the conclusion that the
cause for the displacement of the Guatemalan indigenous communities was the
Army's counter-insurgency programme. For that reason, she criticised the Army's
policies toward this group of the population.
In August 1990, Ms. Mack Chang began receiving threatening phone calls and
she later realised that she was being followed as well. On 11 September 1990, when
leaving her office, she was attacked by two persons. The perpetrators, who worked
for the Security Department of Guatemala's Presidential General Staff, stabbed Ms.
Mack Chang 27 times to her death. The Presidential General Staff was a special team
of military personnel providing security for the President of the Republic and his
family. The Court found that the activities and conclusions reached by Myrna Mack
regarding the Comunidades dePoblaci6nen Resistenciawere a threat to national security
and that therefore her murder was politically motivated.
Helen Mack Chang, her sister, began to inquire about the death. Then she began
receiving death threats and was followed. She became involved in the criminal case
when she realised that the investigation lagged severely. The criminal investigation
began with the main suspect, Jestis Beteta Alvarez, a former sergeant major and a
member of Presidential General Staffs 'Archivo', a military unit mostly comprised of
death squads. One of the policemen involved in the investigation, Mrida Escobar,
was murdered on 5 August 1991. The other policemen involved with the case sought
exile in Canada. Two witnesses, ajournalist and legal assistant went into exile as well.
After two judgements that barred the accusers responsible for the murder and an
appeal, Beteta Alvarez was sentenced to 30 years in prison as the direct perpetrator
of the murder.
In 1994, the proceedings to prosecute the accessories to the murder began and
progressed slowly. The suspects included the head of the Presidential General Staff,
Edgar Augusto Gody Gaitin, and the head of the Presidential Security Department,
Juan Valencia Osorio, as well as his deputy Juan Guillermo Oliva Carrera. Although
there is evidence proving that a military operation to murder Myrna Mack Chang
was planned and prepared by the high command of the Presidential General Staff,
who targeted her because of political motives, ordered the brutal murder, concealed
and botched the evidence and obstructed the judicial investigation, the three
suspects were finally acquitted. An appeal against this decision submitted to the
Supreme Court of Guatemala was still pending at the time of this Court's decision.
Initially, there was a dispute between the parties regarding the acquiescence and
the scope of Guatemala's acknowledgment of international responsibility. In
essence, the Commission and Petitioners argued that this acknowledgment of
international responsibility failed to accept all the facts included in the submissions
of the Commission and Petitioners. Therefore, they requested the Court to continue
with the consideration of the merits of the case.
The Court decided to accept the acknowledgment of the State as to its
international responsibility for violations of the American Convention. However, it
concluded that it would also rule on the merits of the case as a form of reparation for
the victim and her next of kin and to prevent that similar events repeat themselves in
the future. Finally, the Court concluded that Guatemala's acquiescence did not
include reparations for the effects of the Convention violations, thus the Court
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would establish reparations and legal costs for the domestic and international
proceedings incurred by her immediate family and their representatives.
With respect to the merits of the case, the Court first ruled that Guatemala
violated Article 4(1) of the American Convention, which prohibits arbitrary
deprivation of life and requires protection and preservation of the right to life.
Ms. Mack Chang was targeted, followed and stabbed 27 times by the perpetrators.
The basis of this murder, witness testimony proved, was to cover up the 'social
cleansing' of indigenous population that the military conducted, as part of a
counter-insurgency programme. Ms. Mack Chang's murder was the result of a covert
military intelligence operation planned by the high command of the Presidential
General Staff and carried out by its members. She was singled-out, kept under
surveillance for 15 days, and then executed, which was a standard procedure of
extra-legal execution that Guatemala encouraged and allowed. In fact, Guatemala's
pattern of extra-legal executions created an environment where life was not
protected and deprivation of the right to life was not investigated nor punished.
The Court found a violation of Articles 8, 25 and 1(1) of the American
Convention, which requires the rights to a fair trial,judicial protection and the duty
to respect and ensure rights. The Court based its decision on several facts that
together contributed to a lack of an effective investigation of the murder of the
victim in this case. First, the Court considered that police authorities failed to
comply with minimum rules of evidence gathering, thereby preventing the
development of an appropriate judicial investigation. Second, State authorities
altered and concealed crucial evidence such as a police report which clearly
established a link between the perpetrator of the murder of Ms. Mack Chang and the
Security Department of the Presidential General Staff. Moreover, the Presidential
General Staff and the Ministry of National Defence manipulated the information
requested by the courts to conceal information that was crucial for the establishment
of the facts. Also, they refused to provide information as to the functioning of these
offices on the basis that the requested information was protected under rules of
'official secrecy'. The Court considered that in cases of human rights violations the
State cannot resort to the application of rules of secrecy and refuse to provide
information for an ongoing investigation because this situation may entail an
obstruction of justice. Next, the police investigator, Mr. Mrida Escobar was
executed for testifying to the truthful facts of his investigation and the other
investigator had to flee Guatemala because his life was at risk. Similar fates followed
other witnesses, judges, and legal officials close to the investigation of Ms. Mack
Chang's murder. Ultimately, the Court concluded that there was a general lack of
diligence in processing the criminal investigation into the murder of the victim.
Guatemala did not provide Ms. Helen Mack Chang with due process in her effort to
punish all the perpetrators involved in the murder of her sister. The judicial
proceedings against those accused of accessory to the murder has spanned over 14
years and abused the use of the amparo remedy.
Finally, the Court concluded that the deep suffering and anguish experienced by
Myrna Mack Chang's family because of the circumstances of her death, the
harassment of anyone who tried to reveal the truth of her death, in particular, death
threats to Helen Mack Chang, and the inaction of Guatemala to punish the
perpetrators of her death constitutes a violation of humane treatment and
obligation to respect and ensure rights. Thus, there is a violation of Articles 5 and
1(1) of the American Convention.
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The Court awarded monetary reparations to the victim and her immediate
family. For pecuniary damages, the Court awarded USD 235,000 to the victim (the
beneficiary is her daughter) due for the lost wages she would have earned from
carrying out her research and other professional opportunities. Ms. Mack Chang's
daughter and deceased father were awarded USD 3,000 for any medical expenses
incurred. The Court also awarded Ms. Mack Chang's sister with USD 25,000 for her
income that was sacrificed to seek her sister's justice. For non-pecuniary damages,
the victim and her family were awarded a total of USD 350,000 due to the emotional
distress and trauma they endured. The Court awarded the representatives of the
victim USD 163,000 for legal costs and expenses. The Court gave the Myrna Mack
Foundation, created by her sister, USD 5,000 for use in the ongoing criminal
proceeding.
Next, the Court also ordered Guatemala to provide additional measures of
reparations to redress the murder of Myrna Mack Chang perpetrated by State
agents. In the criminal trial, Guatemala must provide an effective trial, investigate
and punish the direct perpetrators, accessories and any other persons responsible
for the murder and for concealing evidence, and publicly announce the outcome. It
is required to remove any obstacles and de facto and legal mechanisms, such as
amnesty laws, that assist impunity. All participants in the case, including the judicial
officers and the next of kin of the victim, must have guaranteed safety. And to ensure
the remembrance of Ms. Mack Chang, Guatemala must carry out a public act of
acknowledgement of its liability in this case, which must be published in the media.
It must publicly honour the memory ofJos6 M6rida Escobar, the policeman who was
murdered for testifying the truth in this case. Within three months, Guatemala must
publish a notification of this judgement in the official gazette Diario Oficial and in
one other nationally circulated paper.
Guatemala must adapt the necessary precautions to prevent the abuse of
authority by armed forces and security agencies. It must train its entire staff
regarding the protection of human rights and international humanitarian law.
Guatemala must eliminate the position of Presidential General Staff. It must subject
military forces and police to the democratic constitutional order, international
human rights treaties, and international humanitarian law. It must fund an annual
scholarship to a student, for one year's tuition for the study of Anthropology at a
Guatemalan university. Lastly, Guatemala must name a well-known street or square
in Guatemala City in honour of Ms. Mack Chang and place a plaque in her memory
at or near where she died, highlighting the importance of her research.
The Court will supervise the implementation of this decision and order the
closing of this case once it can verify full compliance with all the aspects of its ruling.
The State must submit a report as to the compliance of these measures of reparation
within a year of the adoption of this judgement.
Baena Ricardo et al. vs Panama, Competence, judgement of 28 November 2003
Initially, the Inter-American Commission submitted the case to the Inter-American
Court on 16 January 1998. On 2 February 2001, the Court rendered judgement
against Panama for violating the principles of legality and non-retroactivity
preserved in Article 9, the rights to judicial guarantees and protection under
Articles 8(1), 8(2) and 25, the right to freedom of association expressed in Article 16,
and failing to comply with the general duties explained in Articles 1(1) and 2 of the
American Convention. As to the reparations, the Court ruled that Panama owes the
Netherlands Quarterly of Human Rights, Vol. 22/4 (2004)
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270 workers for unpaid wages and other labour rights. Panama also must reinstate
each worker to her position. Panama must pay each worker USD 3,000 for moral
damages, the entire group USD 100,000 for reimbursement of legal expenses, and
USD 20,000 for reimbursement of the cost of proceedings. The Court decided to
supervise compliance with the judgement and order the closing of this case once it
can verify full compliance with all the aspects of its ruling.
Since the first judgements on reparations adopted by the Court in 1989, this
tribunal has monitored compliance of its decisions through a written procedure
consisting of reports submitted by the State, the Commission and the victims or their
legal representatives. In these reports the parties in the case include information
regarding the status of implementation of the Court's specific decisions. After
assessing the information submitted by the parties, the Court issues orders of
compliance or communicates to the State the need to further comply with the
aspects of the decision that have not yet been implemented. In this context, from 11
May 2001 until 10 May 2002, Panama presented several briefs regarding compliance
with the judgement. On 16 August 2002, Panama submitted a report on compliance
that was requested by the Court on 21 June 2002. On 22 November 2002, the Court
issued a second request on compliance. In February 2003, Panama refuted the
Court's monitoring compliance with judgement.
Panama objected to the competence of the Court to monitor compliance with its
judgements, because it was a post-judgement stage beyond the Court's judicial
realm, to be handled by the General Assembly of the Organization of American
States (hereinafter the 'OAS') according to Articles 65 of the American Convention
and 30 of the Statute of the Court. These provisions specify that the Court shall
submit to each regular session of the General Assembly of the OAS a report on its
work during the previous year, for its consideration. In the report, the Court shall
indicate, in particular, the cases in which a State has not complied with its
judgements, making any pertinent recommendations. Further, Panama challenged
the jurisdiction of the Court to establish the scope of its own jurisdiction and
disregarded the Court's interpretation that its power to monitor compliance was
based on a general practice accepted by States without objections.
In response, the Court affirmed that its competence to monitor compliance with
its judgements was indisputable by virtue of existent law and consistent practice. The
Court began its considerations by noting that under Articles 67 and 68(1) of the
American Convention, States have an obligation to comply promptly and in full with
the decisions of the Court in which they are parties. Next, the Court underlined that
according to the pacta sunt servanda principle, States have a good faith responsibility
to comply with the Court's judgements. Furthermore, under this good faith
principle and the obligation to make reparations,States cannot invoke domestic law to
justify non-compliance, as provided by Article 27 of the 1969 Vienna Convention on
the Law of Treaties. Also, States must ensure that the substantive and procedural
rules of the Convention, as well its practical effect, are respected within their
domestic law.
Second, the Court affirmed that as any jurisdictional body it has an inherent
power to establish the scope of its jurisdiction. Moreover, according to Article 62(1)
of the Convention, States that recognise the contentious jurisdiction of the Court,
accept its authority to resolve any controversy regarding the scope of that
jurisdiction. With regard to the effectiveness and competency of the Court's ability
to execute decisions on reparations, monitoring compliance is a necessary and
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required element of the notion ofjurisdiction. The power to decide cases would be
deprived of its force if the Court could not ensure that its decisions are complied
with by the States. Also, compliance with the decisions of the Court is an integral
component of the right to justice, understood in the broadest sense.
Third, the American Convention does not have a designated body to monitor
compliance with the judgements delivered by the Court, unlike the European
Human Rights Convention. However, according to the Court, Articles 33, 62(1),
62(3) and 65 of the Convention and 30 of the Statute of the Court provide the legal
grounds to support the authority of this tribunal to supervise compliance of its
decisions. Furthermore, the Court argues that when adopting Article 65 of the
Convention, the intention of the States was to provide this authority to the Court so
that it could later report to the OAS General Assembly. Also, the Court states that its
power to monitor compliance is grounded in the constant and consistent practice of
States arties which have accepted without objection the authority of this tribunal to
issue orders of compliance. Additionally, the Court held the OAS General Assembly
has acknowledged the Court's monitoring function through its constant practice of
accepting the Court's reports.
Finally, the Court underscored Panama's acceptance of the judgement without
question, including the paragraph regarding monitoring compliance of the Court.
Panama adhered to the Court's first order on compliance in 2002, but questioned
the Court's authority after receiving the second order in 2003. Panama
acknowledged the Court's compliance orders for two years before questioning its
competence, which reveals Panama's recognition of the Court's authority to
monitor compliance with its judgements.
In sum, Panama's implied recognition by complying with the monitoring
procedure for two years after the judgement, followed by the objection of the
Court's competence is rejected. Accordingly, the Court will continue to monitor
Panama until full compliance with the judgement closes the case.
Case of 19 Merchants vs Colombia, judgement of 5July 2004
The Inter-American Commission submitted this case to the Court on 24 January
2001 in regard to the 19 merchants who were murdered by members of a
'paramilitary' group acting with the support of Colombian State agents. The
Commission argued violations to the rights to life (Article 4), not to be tortured or
subject to inhuman, cruel or degrading treatment (Article 5), liberty (Article 7), due
process (Article 8) and effective remedy (Article 25) in relation to the general
obligation to respect and ensure (Article 1(1)) of the American Convention.
According to the facts established by the Court, the victims were engaged in
commercial activities that included the transporting of goods and persons, and the
purchasing of goods at the Colombian-Venezuelan border that were sold in the
cities of Bucamaranga, Medellin and others. On 4 October 1987, 17 merchants left
Cucuta in several trucks and cars to sell goods in Medellin. Two days later, the
merchants were stopped by members of the Armed Forces who established that they
were transporting a considerable amount of smuggled goods; yet, they authorised
the merchants to continue their trip after confirming that they were not carrying
guns. This was the last time that the 17 merchants were seen alive. That afternoon,
the victims were detained by members of a 'paramilitary' group operating in the
Magdalena Medio region that later killed them, dismembered their bodies and
disposed of their remains in a nearby river. Fifteen days later, a family member and a
Netherlands Quarterly of Human Rights, Vol. 22/4 (2004)
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friend of the 17 victims both went to the place where the victims disappeared and
experienced a similar fate. The vehicles, including a motorcycle, driven by the 19
victims were used by the 'paramilitary' group members for a while and then were
discarded in a lake, directly after investigations as to the fate of the disappeared
persons were initiated.
It was established that, previously to these events, the leaders of the 'paramilitary'
group held a meeting and decided to murder the merchants because they refused to
pay 'taxes' raised by this group for transporting goods across the region under its
control. In addition, the 'paramilitary' group leaders and the Armed Forces
members believed that the merchants were selling guns to the guerrilla groups that
operated in that region. The meeting was coordinated with the acquiescence of the
military authorities based in the region, who apparently also agreed with the plan.
Once the victims disappeared, their next of kin immediately requested State
authorities to carry out an investigation to establish the location of the 19 merchants.
The authorities, however, failed to take any action to determine the fate of these
merchants. Moreover, though the civil courts prosecuted and convicted some of the
material suspects of the crime, the military courts that took jurisdiction over the
prosecution of the members of the Armed Forces involved in the disappearances
failed to carry out an effective investigation and acquitted the accused. Disciplinary
actions initiated to investigate the involvement of the members of the Armed Forces
were discharged due to the alleged lack of evidence proving their involvement in the
murder of the merchants. Finally, petitions filed to request reparations for the
victims' next of kin were still pending when the present case was decided by the
Court.
The Court first analysed whether the actions perpetrated by the members of the
'paramilitary' group could be attributed to the State, thereby establishing the
international responsibility of Colombia for the disappearances of the 19 merchants.
In that respect, the Court established that in 1968 Colombia authorised, by law, the
creation of the so-called 'self-defence' groups (grupos de autodefensa) among the
civilian population to support its security forces in combating the guerrilla groups
operating in that country. Afterwards, many of these groups - renamed as
'paramilitary groups' - became 'death squads' and perpetrated massacres as well
as other gross violations of human rights. To prevent the illegal activities of these
groups, in 1989, the State passed a law criminalising the creation of these
'paramilitary' groups as well as the participation in them. The State recognised,
however, that the illegal activities of these groups were already apparent to the State
authorities several years before the above-mentioned laws were adopted.
Next, the Court established that the group involved in the disappearances of the
19 merchants was one of those groups created as a 'self-defence' group that later
became a 'paramilitary' group during the period in which the State had not adopted
measures to stop the illegal activities perpetrated by them. Moreover, according to
the investigations carried out by the Colombian domestic courts, this particular
'paramilitary' group had a well-established relationship with the military authorities
based in the region where the group operated when the disappearances of the
victims took place.
On the basis of this analysis, the Court finally concluded that Colombia failed to
adopt the necessary measures to prohibit, prevent and properly sanction the illegal
activities of these groups and therefore created a situation according to which they
were able to perpetrate massacres, disappearances and other violations of human
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rights. Additionally, the Court established that Colombian military authorities
encouraged and supported the activities of this 'paramilitary' group, and approved
of the plan to murder the 19 merchants. Thus, the Court found Colombia
internationally responsible for the disappearances of the 19 merchants.
With respect to the merits of the case, the Court found that the disappearances
of the 19 victims constituted a violation of their rights to liberty, and not to be
tortured or subject to other cruel, inhuman or degrading treatment and to life. First,
it concluded that the victims were illegally and arbitrarily deprived of their physical
liberty by members of a 'paramilitary' group who acted with the support of
Colombian military authorities based in the Magdalena Medio region. These
actions, preventing victims from having access to the safeguards provided by the
American Convention, together with the failure of State authorities to immediately
search for them, entailed a violation of their right to liberty.
Second, the Court considered that creating a threatening situation or threatening a person with torture may, under certain circumstances, constitute inhuman
treatment. In that context, the Court ruled that it was reasonable to infer that the
victims in this case underwent treatment that was extremely aggressive, particularly
taking into account the belief that they aided the guerrilla groups and the brutality
with which the victims' remains were treated. These inferences lead the Court to
conclude that the victims were in a threatening situation and anticipated that they
would be arbitrarily and violently deprived of their life, a situation which constitutes
cruel, inhuman and degrading treatment.
Third, the Court ruled that the victims were arbitrarily deprived of their life by
the members of a 'paramilitary' group and that, 16 years after their disappearance,
their bodies have remained missing. Thus, the victims' right to life was violated.
In sum, the Court found that the facts of this case revealed that Colombia was
responsible for the violations of Articles 7, 5 and 4, in connection with Article 1(1),
of the American Convention.
Next, the Court analysed whether there was a violation of the rights to due
process of the law and an effective remedy of the victims in light of two issues: a)
whether the military courts had jurisdiction to investigate the involvement of the
members of the Armed Forces in the facts of this case; and b) whether the
proceedings initiated by the civil courts were carried out in compliance with the
requirements of Articles 8(1) and 25 of the American Convention.
Regarding the first issue, the Court reasoned that in a democratic State, military
courts must have a limited and exceptional jurisdiction to deal with crimes or
misdemeanours that by its own nature affect military order. The disappearance of
the 19 merchants cannot be considered one of those crimes; therefore, the Court
concluded that the decision of the ColombianJudicial Council to award jurisdiction
to the military courts to investigate the participation of the members of the Armed
Forces in the murder of the victims constitutes a violation of the right to a competent
court. Consequently, there is a violation of the rights to due process and access to
justice protected by Articles 8(1) and 25 of the American Convention. As to the
second one, the Court considered that a global analysis of the proceedings initiated
by civil courts to investigate and sanction the perpetrators of the disappearances in
this case, which lasted more than 14 years, were not conducted within a reasonable
time and therefore the State failed to comply with the duty to provide effective access
to a court to redress human rights violations in violation of the similar provisions of
the Convention.
Netherlands Quarterly of Human Rights, Vol. 22/4 (2004)
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As part of the same analysis, the Court also disposed of a preliminary exception
filed by the State arguing non-exhaustion of domestic remedies. In this regard, the
Court found that the lack of access to justice within a reasonable time justified the
application of the exception to the rule of exhaustion provided for in
Article 46(2) (c) of the American Convention.
The Court next found that the extreme pain and anguish suffered by the next of
kin of the victims as a consequence of the disappearance of their loved ones
constitutes cruel, inhuman and degrading treatment in violation of Article 5 of the
American Convention. This finding is also supported by the fact that the family of
the victims had to endure the impunity resulting from the lack of action of domestic
courts to investigate, to sanction the perpetrators of these heinous acts and to
provide appropriate reparations within a reasonable time.
After concluding its analysis on the merits of the case, the Court proceeded to
establish reparations that the State should make to redress the violations proven in
this case on the basis of Article 63(1) of the American Convention. In that respect, it
ruled that the victims as well as their children, partners, parents and siblings would
be considered beneficiaries of the reparations. The Court awarded about USD
7,500,000 in damages to those beneficiaries, including material and non-material
damages.
The Court also ordered the State to implement other measures of reparation, in
addition to monetary compensation. In particular, the Court first ordered the State
to comply with the duty to provide the victims' family with a thorough investigation
in which all the perpetrators of the victims' murders be identified and punished.
The victims' next of kin must have full access and participation in the criminal
proceedings initiated to investigate the disappearances, with the results of that
investigation made available to the public so that the Colombian society knows the
truth about the victims' fate. Moreover, the State must abstain from using amnesty
laws and statutes of limitations, among others, to limit the scope of the Court's
decision. Furthermore, the State must make every effort to determine the fate of the
victims' remains and return the bodies back to their families, if possible.
Second, the State must build a monument in memory of the victims in this case
in a place selected by the victims' next of kin. Also, the State must recognise its
international responsibility for the death of the 19 victims in a public event in the
presence of their families and the highest authorities of the country.
Next, the Court ordered the State to provide free access to medical and
psychological treatment to the victims' next of kin, including the required
medication.
Additionally, the Court ordered the State to provide all the appropriate
conditions for the members of one of the victims' family to return to Colombia from
exile and to cover all the expenses necessary to support their return. Also, the State
must guarantee the life, personal integrity and security of all the witnesses who
participated in this case and their families by providing the necessary protection.
Finally, the Court awarded USD 13,000 to the legal representatives of the victims
to cover costs incurred in the litigation of this case both domestically and
internationally.
The Court will supervise the implementation of this decision and order the
closing of this case once it can verify full compliance with all the aspects of its ruling.
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Case of Alfonso Martin del Campo Dodd vs Mexico, judgement of 3 September 2004
The Inter-American Commission submitted this case to the Court on 30 January
2003 on behalf of a Mexican national who was allegedly tortured to obtain a
confession on the basis of which he was finally convicted to 50 years in prison for the
murder of his sister and brother-in-law. The Commission argued violations to the
rights not to be tortured or subject to inhuman, cruel or degrading treatment
(Article 5), liberty (Article 7), due process (Article 8) and effective remedy
(Article 25) in relation to the general obligation to respect and ensure Article 1(1)
of the American Convention. In addition, it argued violations to Articles 6, 8, and 10
of the Inter-American Convention to Prevent and Punish Torture. The State filed a
preliminary objection arguing that the case should be rejected by the Court for lack
of jurisdiction since the facts alleged by the Commission and the victim occurred
before Mexico recognised the contentiousjurisdiction of the Court on 16 December
1998.
On 30 May 1992, the sister and brother-in-law of Alfonso Martin del Campo
Dodd were murdered in their residence while sleeping. On that same day, the
petitioner, who lived with the deceased, appeared before the prosecutor's office,
which was leading the investigation, and apparently confessed to the crimes. Later,
he alleged that the officer in charge of the investigation used coercion, torture and
other prohibited treatment to compel his confession. Though a medical doctor
produced a report indicating that the petitioner had shown some bruises and other
contusions on several parts of his body, it is not clear from the facts of the case
whether they were caused by the investigation officer or whether Martin del Campo
had them before encountering the State authorities.
The petitioner was finally convicted to 50 years in prison for the murder of his
sister and brother-in-law. The conviction was confirmed on appeal on 19 January
1998. As to the allegations of torture, the presumed perpetrator received an
administrative sanction for his actions, but was never convicted criminally for the
alleged perpetration of this crime. The investigation initiated in this regard by the
public prosecution office was not successful and continued to be unresolved as of
the date of the Court's decision. In addition, the petitioner's lawyers submitted a
remedy to establish the innocence of the victim, on the basis that the convicting
evidence was obtained by torture; but, the remedy was rejected on 5 April 1999.
In essence, the State argued that the Court lackedjurisdiction rationaetemporis to
hear this case because the facts argued in this petition happened before Mexico
recognised the contentious jurisdiction of the Court. Moreover, the State indicated
that the declaration of recognition is limited only to facts occurring after the
aforementioned date. Therefore, the declaration of Mexico can not be applied
retroactively to the facts alleged in this case. In regard to the existence of continuous
violations, the State argued that there were no such violations presented in this case.
Finally, the State challenged the jurisdiction of the Court to apply the InterAmerican Convention to Prevent and Punish Torture.
The Commission and the petitioner in this case accepted that the Court did not
have jurisdiction to deal with facts which occurred before Mexico recognised the
jurisdiction of the Court. However, they argued that the alleged violations to the
rights not to be tortured, liberty, due process and effective remedy qualified as
continuous violations and that consequently the Court could assert jurisdiction to
hear this case. In particular, they argued that the detention of Martin del Campo
Dodd was illegal because it resulted from a conviction supported only by evidence
Netherlands Quarterly of Human Rights, Vol. 22/4 (2004)
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obtained by torture. Since this detention continues to have legal effects as of today, it
must therefore be considered a continuous violation of the right to liberty.
Additionally, they alleged that Mexico failed to investigate and punish the
perpetrators of the acts of torture denounced by the petitioner. The effects of this
failure continue after the date Mexico recognised the jurisdiction of the Court and
must accordingly be considered by the Court as a continuous violation. Finally,
petitioners also argued that torture in itself should be considered a continuous
violation.
The Court upheld the preliminary objection submitted by Mexico and ruled that
it did not have jurisdiction to hear this case. The Court first concluded that the
violation to the right not to be tortured is an 'instantaneous act' and cannot be
considered as continuous. Moreover, it reasoned that it cannot take cognisance of
the alleged illegal and arbitrary deprivation of liberty because all the available
remedies in the criminal proceedings in which the petitioner was convicted
concluded before Mexico recognised the contentiousjurisdiction of this tribunal. In
regard to the failure of the State to investigate the alleged acts of torture, the Court
considered that the Commission and the petitioner failed to argue specific due
process violations arising out of these proceedings, but they only argued that the
outcome of the investigation was not conducive for the punishment of the alleged
acts of torture endured by Martin del Campo Dodd.
In sum, the Court held that the facts of this petition took place before Mexico
recognised the contentious jurisdiction of the Court and, in consequence, it does
not have jurisdiction ratione temporis to hear this case.
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